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RECENT CASES 519 

817 ; Wightman v. Wightman, 45 111. 167 ; Chase v. Ingatts, 97 Mass. 524. Contra, 
Coughlin v. Ehlert, 39 Mo. 285; Steller v. Steller, 25 Mich. 159. Cf. Haines v. 
Haines, 35 Mich. 138. See Murray v. Murray, 84 Ala. 363, 4 So. 239; 11 Harv. 
L. Rev. 552. Granting that imprisonment for failure to pay alimony is constitu- 
tional, some cases hold that a court of equity is without power to punish a de- 
fendant for failure to pay alimony. Ex parte Todd, 119 Cal. 57, 50 Pac. 1071; 
Messervy v. Messervy, 85 S. C. 189, 67 S. E. 130. However, the objection does 
not rest in lack of power, but rather in the practical difficulty of requiring a per- 
son to find work while imprisoning him during the period in which he is supposed 
to find it. Webb v. Webb, 140 Ala. 262, 37 So. 96. But the application of pres- 
sure in such a case will often energize a defendant without ambition, or bring 
a contumacious one to terms. So the balance of convenience would seem to 
favor commitment in this class of cases. lister v. Lester, 63 Ga. 356; Lansing v. 
Lansing, 41 How. Prac. (N Y.) 248. 

Duty of Care — Trespassers — Misfeasance and Nonfeasance — 
Moral Duty. — Plaintiff's intestate, while riding as a trespasser on the top 
of a freight car of a railroad company, was struck by a wire of the defendant 
company, which a storm had caused to sag so low as to endanger the safety of 
all persons on cars of that character and which the defendant had failed to 
repair. As a result he was thrown to the ground and killed. There was evi- 
dence tending to show that the defendant was a trespasser in carrying its wires 
over the railroad company's line. Held, that the plaintiff may recover. Ferrell 
v. Durham Traction Co., 90 S. E. 893 (N. C). 

As the deceased was a trespasser and the death was occasioned by a mere 
condition of the premises, it seems clear that no recovery could be had against 
the railroad company. See Jeremiah Smith, "Landowners' Liability to Chil- 
dren," 11 Harv. L. Rev. 349. Now a landowner, or those claiming under him, 
may recover from one having a right to use the premises for nonfeasance as to 
a condition of the premises over which he has been given control. Hawkin v. 
Shearer, 56 L. J. (Q. B.) 284. Cf. Elliott v. Roberts &■ Co., 32 Times L. R. 478. 
See 30 Harv. L. Rev. 186. So it would seem, on a doctrine akin to estoppel, 
that recovery might also be had from a trespasser under similar circumstances. 
Hence, in the principal case, if the deceased had been an employee of the rail- 
road company, the defendant would be liable. But, as both the deceased and 
the defendant were trespassers upon the premises of another, its liability must 
be determined upon elementary principles. Where there is foreseeability of 
danger to others, one must modify his conduct accordingly. See Garland v. 
B. & M. R. Co., 76 N. H. 556, 86 Atl. 141. So if the death had been caused by 
a continuously active force, such as electricity, the defendant would be liable. 
See 28 Harv. L. Rev. 818. But here there was no action by the defendant; 
its liability, if any, must be founded upon nonfeasance. But there was no legal 
relation between the defendant and the deceased from which a duty to act 
would arise. It would seem that the case is another instance of liability founded 
upon moral duty. See 30 Harv. L. Rev. 289. But it is of especial significance, 
as hitherto the so-called "humanitarian doctrine" has been applied only to 
railroads and other inherently dangerous instrumentalities. 

Evidence — Opinion Evidence — Non-Expert Opinion as to Age. — 
In a prosecution for selling liquors to minors, non-expert witnesses were al- 
lowed to give their opinions, based upon the appearance of the vendees, that the 
vendees were under eighteen years of age. Held, that the evidence was improp- 
erly admitted. State v. Koettgen, 99 Atl. 400 (N. J.). 

Whether appearance may be used to prove age, is a matter to be determined, 
like all questions of relevancy, by a balance of convenience; the probative 
value of the evidence must outweigh any tendency to prejudice or confuse the 
jury. Clearly the probative value of the appearance of a grown person is 



